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Here’s wishing all our members and colleagues the best for what promises to be a unique and challenging 
year! 
 
In the attachment hereto, a High Court judgment in the Mpumalanga Division is attached, which talks to 
various aspects of different municipal by-laws, certain provisions of the Spatial Planning and Land Use 
Management Act, 2013 (SPLUMA) read with stipulations in, inter alia, the Local Government: Municipal 
Systems Act, 2000 (Act 32 of 2000). 
 
In essence, the matter pertains to different municipalities in Mpumalanga applying certain provisions of a 
so-called “model by-law” which was originally prepared at provincial level and adapted to municipal 
specific purposes.   
 
The by-laws contain certain provisions suggesting that property registration transactions in the Mbombela 
Deeds Office shall be effectively prohibited in the absence of the municipality issuing written confirmation 
in regard to a range of alleged obligations of the transferor having been complied with. 
 
In addition to the typical clearance or confirmation pertaining to monies owed to the municipality (in 
regard to rates and taxes and consumable services), the affected municipalities went further to also insist 
on, inter alia: 
 
 the subject property being rendered fully compliant in regard to the provisions of the local land use 

scheme (the rezoning must accord with the de facto use of the property); 
 an occupation certificate must be available as contemplated in the National Building Regulations and 

Building Standards Act, 1977 (Act 103 of 1977) which, by extension, implies that approved building plans 
must exist in regard to all building structures on the subject property; and 

 the transferor must prove that all monies due to the municipality (also in regard to punitive fines for a 
contravention of municipal regulations) have been paid. 

 
The aforesaid provisions were previously applied generically to all categories of land within the affected 
municipal areas, including larger farm portions which fall beyond any recognisable urban development 
boundary.  It goes without saying that, in many instances, the building structures erected on larger farm 
portions (used for bona fide farming activities) will probably not be reflected on approved building plans.  
In consequence, no occupation certificates will be available.   
 
It is also often the case that the de facto use of a farm portion may include an activity which may be 
considered by the municipality not to comply strictly with the provisions of the land use scheme (farm stalls, 
the sale of produce from the farm, ad hoc places of refreshment conducted from the farm, overnight stay 
accommodation/farm stay accommodation, etc.).  In certain instances, the farmers have added what 
may be described as processing plants where meat or other farm produce may be “processed” to an 
extent before being delivered to the relevant market.  In the main, the affected municipalities have found 
that certain of such activities are, in their opinion, non-compliant and, in the result, the required written 
confirmation to the Registrar of Deeds to effect the registration of the property was withheld. 
 
 
 



In the case under discussion, the joint applicants represented certain mining interests and the approach 
to court was prompted mainly as a result of the affected municipalities withholding the written 
confirmations from the Deeds Registry to allow farms purchased by the mining companies to be transferred 
in ownership.  Without dwelling on the detail, the delays and frustrations occasioned by the aforesaid 
process have seemingly resulted in transactions of sizeable value being held in abeyance and causing 
associated difficulties in regard to giving effect to purchase agreements and meeting timelines pertaining 
to mining rights and related matters. 
 
An interesting “side effect” of the case under discussion is the confirmation that buildings and structures 
erected on a property which forms the subject of a valid mining right, issued in terms of the Mineral and 
Petroleum Resources Development Act, 2002 (Act 28 of 2002) (MPRDA), are not subject to the provisions 
of the National Building Regulations and Building Standards Act, 1977 (Act 103 of 1977).  If this remains valid, 
it calls into question the issue of the zoning of land used for mining and related purposes and the 
constitutional authority and obligations of the municipality in regard thereto (this goes back to the well 
debated MaccSand v City of Cape Town (709/10; 746/10) [2011] ZASCA 141 (23 September 2011 Case). 
 
How must a municipality regulate the use and development of land within its jurisdiction and within its land 
use scheme if the construction of buildings and structures on such land (used for mining) does not fall within 
its control?  This is indeed a unique set of circumstances and it may be expected that further challenges 
will emerge in time.   
 
In conclusion, the case under discussion resulted in the court making an order to the effect that the 
impugned provisions of the relevant municipal by-laws were declared to be inconsistent with certain 
provisions of the Constitution of the Republic of South Africa and in conflict with certain provisions of the 
Local Government: Municipal Systems Act, 2000 (Act 32 of 2000) in so far as such by-laws required of the 
applicants to provide: 
 
 occupancy certificates; 
 approved building plans; 
 zoning certificates; and 
 certificates containing that certain funds have been paid to the municipality, so as to allow the 

registration of transfer of the affected properties.  The declaration of invalidity was suspended for six (6) 
months to allow the correction of the defects. 
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